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1. Introduction

Ladies and Gentlemen.  Good morning.  I must admit that I was a bit worried when I saw today’s program.  My first reaction was that it was a big jump for an audience to go from listening to Mr Handy’s wonderful tales of rugby to hearing about the Trade Practices Act.

However when I thought about it there are a lot of similarities between the two topics.
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Rugby is a game at the simplest level where two teams compete hard, according to a set of rules, for the benefit of spectators.  The Trade Practices Act is similarly a set of rules designed to allow businesses to compete equally for the benefit of consumers.  

The Trade Practices Act involves a complex set of laws which is often open to interpretation.  Most people would agree that the same comment could be made about the rules of rugby.

There are penalties for breaching the rules of rugby and the cost can be high.  A few years ago a late penalty cost the ACT Brumbies a Super 12 final against the Crusaders.  A breach of the trade practices rules can cost up to $10 million.

Perhaps the major difference between the rules of rugby and trade practices law is that, in theory at least, only trade practices law recognizes circumstances when it is all right to break the rules.  Though some might argue that under certain referees the same result can occur in rugby.

Today I mainly want to talk to you about developments in specific areas of interest to AFIF members where the Commission has recently examined or is currently examining the extent to which certain businesses should be able to break the rules.  In particular we are going to have a look at:

-
the proposal for an alliance between Qantas and Air New Zealand;

-
a review of arrangements agreed between airlines within the IATA system, and in particular the cargo agency program;

-
an examination of an IATA amendment to Resolution 502, the volumetric ratio used to determine freight charges for low density cargoes; and lastly

-
the Commission’s recent examination of the agreement of shipping freight rates under the Asia-Australia Discussion Agreement.

2.
The Trade Practices Act 1974

I want to start by making some general observations about the provisions of the Trade Practices Act 1974 as they relate to competition and consumers, and about the role of the Commission in administering the Act.  
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While the ruling of the referee in rugby is final the same cannot be said of the Commission’s ability to exercise its powers.  Far from being a law unto itself the Commission has to operate within the specific legal framework provided by the Trade Practices Act 1974.  And far from being unaccountable the Commission must answer to the Parliament, the courts and the community.

Australia’s Trade Practices Act is by international standards a conventional antitrust law that prohibits anti-competitive conduct and is based on the principle that competition enhances market efficiency and consumer welfare.  

The object of the Act, as stated in the Act itself, is to enhance the welfare of Australians through the promotion of competition and fair trading and provisions for consumer protection.

The role of the Commission is to apply the Act with no special treatment for particular sectors of the economy and without fear or favor.  The Commission makes no apologies for applying the Act to all, and for the benefit of all – and is not concerned by notions of power, position or influence.

The Trade Practices Act is an extremely important piece of legislation for business – it is essentially the cornerstone of an efficient and fair market economy.

Most of the rules for fair trading appear in Part IV of the Trade Practices Act which deals specifically with anti-competitive practices.  It prohibits agreements to share markets and to restrict the supply of goods.

Price fixing is banned.  Businesses that use their market power to eliminate or harm competitors and deter market entry are in breach of the Act.  Mergers and acquisitions that have the effect, or likely effect, of substantially lessening competition are prohibited.  
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Earlier I referred to provisions for breaking the rules under certain circumstances.  Under Part VII of Act the Commission can ‘authorise’ mergers or agreements if applicants can demonstrate that there are public benefits arising from the conduct that outweigh the impact of any lessening of competition.  Such applications are considered on a case by case basis.  

The authorization provisions, in granting immunity on public benefit grounds for conduct that might otherwise breach the Act, recognize that sometimes competition may not be consistent with the most efficient outcome.  An important element of the authorization process is that the Commission has the power to impose conditions if it thinks they are necessary to ensure that the conduct for which an exemption is sought operates in the public interest.

Authorisation is never granted lightly by the Commission.  Businesses effectively only apply for authorisation when they consider they might be in breach of the Act.

A number of commentators have been critical of the authorisation process for the time it takes to respond to applications for immunity.  It can take many months for a final decision in some cases.

For a large part this timing is driven by the Act which prescribes a process which requires extensive consultation with interested parties and the issue of written draft and final decisions.  Other factors which can contribute to timing delays include the complexity of the case, the speed of applicants’ responses to Commission requests and the workload on the Commission.

Authorisation is the main way immunity from the restrictive trading laws can be obtained.  Immunity can also be provided through specific exemption provisions in the Act relating to specific industries.  Part X provides such an exemption for certain agreements between international liner shipping companies.

Let us now turn to the specific cases in which AFIF members have an interest.

3.
Qantas / Air New Zealand Alliance 
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Qantas and Air New Zealand applied in December 2002 for authorisation of an alliance under which both would agree on matters such as flight schedules and fares on routes where both operate, including the trans-Tasman.  Qantas would also take up to 22.5 per cent equity in Air New Zealand.

Following extensive consultation, including with AFIF, and the issue of a draft determination, the Commission released its final decision in September 2003 denying authorisation for the alliance.  

In denying authorisation the Commission considered the proposed alliance highly anti-competitive with little redeeming public benefit. If the alliance went ahead, Qantas and Air New Zealand would jointly control more than 90 per cent of the trans-Tasman passenger market.  The trans-Tasman is Australia's largest passenger market and accounts for more than 16 per cent of all travel to and from Australia.

The proposed alliance was also considered by the ACCC likely to result in upward pressure on freight rates.  While their dominance of trans-Tasman air freight was not as great as for passenger travel, Qantas and Air New Zealand still held around 73 per cent of the market - Qantas with 36 per cent and Air New Zealand with 37 per cent.  The next largest operator had seven per cent. 

The main benefits argued by Qantas and Air New Zealand to offset the lessening of competition were cost savings and expected increases in tourism.  However, the Commission was not convinced that cost savings would either be realised to the extent claimed by the airlines or be passed on to consumers in the less competitive environment under the alliance.

The Commission was also not satisfied the claimed tourism benefits would occur. 

If the Qantas /Air New Zealand alliance was to proceed it also required approval from the New Zealand Commerce Commission.  That Commission also denied approval.

The two airlines have appealed the decisions of both Commissions.  In Australia that appeal is currently being heard by the Australian Competition Tribunal.  The ACCC is assisting the Tribunal in the hearing process.

It is worth noting that this case has placed substantial and continuing demands on Commission resources over the past eighteen months.  The authorisation application was supported by comprehensive and sophisticated econometric modeling and testimony by experts to which the Commission was required to respond.  The application was also subject to wide public interest and extensive consultation and it involved a dynamic international industry subject to change and impacted by a number of significant exogenous shocks.

4.
The authorisation of IATA’s activities

The review generally 

Most airlines in the world are members of the International Air Transport Association (IATA) and IATA member airlines account for more than 95% of international scheduled passenger traffic to and from Australia.
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In 1984/85 the Commission issued two authorisations in relation to the activities of IATA..  One of the authorisations related to the IATA passenger agency program.  The other related to all of IATA’s other activities including passenger and cargo services, passenger and tariff coordination and cargo agency activities.

Both authorisations were issued on an indefinite basis and covered not only IATA resolutions of the time but all future changes to those resolutions.  By any standard these were generous immunities.

Some years ago AFIF and the Australian Federation of Travel Agents approached the Commission requesting a review of the IATA authorisations.  The Commission agreed a review would be appropriate given the time that had elapsed since the authorisations were granted and the changes that had occurred in the industry in the interim.

Following approaches from the Commission, IATA agreed in principle to a review and eventually commenced the process by lodging an application for re-authorisation of the IATA Passenger Agency Program in May 2001.  The Commission issued a final determination in this matter in November 2002.

Under the agreed review process, an application from IATA in relation to the second authorisation, which covered all of IATA’s other activities including cargo agency, cargo and passenger services and tariff coordination was to follow.

IATA, to be fair, is progressively lodging submissions to the Commission in relation to each of these areas of conduct.  To date it has lodged submissions in relation to:

-
the cargo agency program, in November 2002;

-
schedule coordination, in April 2003;

-
clearing house arrangements, in June 2003;

-
passenger services, in September 2003; and

-
prorate arrangements, in November 2003.

As at mid-May submissions had yet to be received in respect of cargo services and the cargo and passenger tariff coordination programs.

For its part the Commission has recently issued a discussion paper for public comment on Schedule Coordination and is currently preparing papers on other areas including the cargo agency system.
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To onlookers progress in the second phase of the IATA review must certainly appear slow.  However it must be realized this is a task of some substance, and even without “minor” distractions like the Qantas/Air New Zealand proposal, the Commission’s ability to control timing is somewhat limited.

The draft determination ultimately issued by the Commission will need to respond to all the submissions received by IATA including those not received to date yet.  It should also be noted that the generous nature of IATA’s current authorisation certainly does not provide it with any incentive to expedite the review.

Also, documentation relating to each of the areas of IATA’s activities is extremely detailed, complex and non-user friendly.  Anyone who has seen an IATA resolutions manual will understand what I am talking about.  Accordingly the consultation process necessarily takes longer than with most authorisation applications.

Taking all these issues into account the Commission does not anticipate that it will be able to issue a draft determination in this matter prior to the end of 2004.

Cargo Agency Program
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In terms of progress on the Cargo Agency Program I can advise that following an examination of submissions from IATA and interested parties and meetings with a range of freight forwarders, the Commission approached IATA on 23 October 2003 with requests for additional information.  A response to this approach was finally received at the end of March this year, six months later.

Following receipt of this material the Commission is now in a position to prepare a discussion paper.  Given the parallels between the Cargo Agency Program and the Passenger Agency Program, the review of which was completed at the end of 2002, the Commission is hopeful that the discussion paper can be prepared expeditiously.

As with the Passenger Agency Program it is likely that areas of focus will be the accreditation system, the cargo sales agency agreement and the payments system.

In the case of the IATA Passenger Agency Program the Commission authorised the Program as a whole subject to certain conditions, including that a review be undertaken of the accreditation system in Australia for travel agents to obtain and retain IATA accreditation.

These conditions were intended to ensure that travel agents were not unduly hampered in their day to day operations either from a financial or efficiency perspective.  The Commission’s examination of the Cargo Agency Program will be looking at similar issues.

AFIF has made a number of submissions pursuant to the Commission’s examination of the IATA Cargo Agency Program and the Commission is grateful for its involvement and the assistance provided by AFIF members.

In its submissions AFIF has particularly noted the differences between the Cargo Agency System in operation in Australia and the Cargo Agency System now in operation in Europe.  

AFIF has suggested that the European system has been amended to reflect the reality that freight forwarders no longer simply act as agents of airlines, but instead assume most of the responsibilities associated with international air cargo shipment.

AFIF has stated that under the European system the key role played by freight forwarders is recognised through their equal representation with airlines on a council created to oversee changes and modifications to resolutions passed at IATA Cargo Agency Conferences.

The Commission is aware that the European Commission (the European equivalent competition regulator to the ACCC) played a role in this outcome.

Under the system currently in operation in Australia, freight forwarders are not represented on any IATA decision making body and consequently, freight forwarders have little opportunity to provide input into the terms of contractual arrangements between themselves and airlines.

Their only opportunity to influence IATA is through their representation on the Cargo Executive Council where they account for two of the sixteen members.

The Commission will examine claims made by AFIF as to the representation of freight forwarders in IATA decision making processes as part of its review of the Cargo Agency System.

Tariff Coordination

[SLIDE 8]
The Commission expects to receive the IATA submission on passenger and cargo tariff coordination in the next few weeks.  This is conduct of particular interest to the Commission  and without authorisation could probably not occur.  Price fixing between competitors is an automatic breach of section 45A of the Trade Practices Act and perceived as a very serious matter.

Airline tariff coordination has its roots in the need for passengers and cargo to be able to interline across airlines to complete their journey.  The rationale for interline fares and tariff coordination needs to be closely examined against modern aviation developments which have seen individual airlines able to access broader route networks as a result of the emergence of a multiplicity of alliances, code shares and special pro rate agreements.  

The Commission looks forward to AFIF and its members making a valuable contribution to this next phase of the IATA review.

5.
IATA Resolution 502

You may be aware that the Commission has received a substantial number of complaints from and on behalf of shippers in relation to changes made by IATA members to Resolution 502 at a Composite Cargo Tariff Coordination Conference in May 2002.

The amendment provides that low density cargo would be assessed for freight purposes as if each 5,000 cubic centimetres of volume equalled one kilogram compared to 6,000 cubic centimetres previously.

The amendment has not been implemented yet by IATA because it has not received all necessary national government approvals.  The amendment is still under consideration, for example, in the United States and the European Commission following complaints in those jurisdictions.

In Australia the amendment has the protection of the IATA authorisation I discussed earlier and in a strict sense could be implemented regardless of Commission views of the amendment.

However given the level of complaints received on this matter, the Commission thought there was merit in undertaking an examination of the Resolution 502 amendment outside the IATA authorisation review process.

It would be a matter for IATA if it chose to implement the amendment under circumstances where the Commission found it was not necessarily in the interest of Australian exporters, especially bearing in mind the imminent review of IATA’s cargo tariff coordination activities.
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Following consultation with airlines, shippers and freight forwarders the Commission released a public discussion paper on the Resolution 502 amendment on 29 April 2004.

In the paper the Commission expresses the view that there are real risks that exporters of cut flowers and other highly perishable products could face increases in freight charges following implementation of the Resolution 502 amendment.

The Commission also indicates that it is concerned that IATA and its member airlines adopted the amendment to Resolution 502 with little apparent analysis of its impact on individual industries or regions, and without consultation with affected industry parties.

Exporters of certain air cargo, such as cut flowers, have claimed that the amendment by IATA to tariff arrangements could result in increases in freight rates of up to 20% and threaten their viability.  I am sure that any threat to the viability of your customers is of great interest to you.

The Commission also questions whether there is a need for a standard such as Resolution 502 given that most freight rates appear to be determined by negotiation between airlines and their customers on a consignment basis rather than by using IATA tariffs.

A copy of the Commission’s discussion paper is available on the ACCC website and the Commission is actively seeking the views of any interested party on matters raised in it.  The closing date for submissions is 28 May 2004.
Apart from the issues raised above the Commission would be grateful for any views you might have on claims by IATA that the Resolution 502 amendment would result in more efficient packaging by exporters and efficiency gains in aircraft usage.

6.
Part X Investigation

For those of you who prefer the smell of salt air to that of jet fuel I will now turn to recent Commission work in the area of shipping freight rates.

How Part X Works

In broad terms Part X of the Trade Practices Act provides a means whereby international shipping cargo operators can obtain exemptions from laws relating to certain restrictive practices, including contracts and arrangements that affect competition and exclusive dealing arrangements.

The provision of such exemptions is made on the basis that certain arrangements between shipping lines can result in public benefits such as improved efficiency, scheduling and certainty of services and greater stability of freight rates, which taken together outweigh any anti-competitive impact of the arrangements.

The legislation also provides, not unreasonably, that if a stage is reached where an arrangement no longer provides an overall public benefit, the responsible Minister can give a direction effectively removing the exemption for a specific conference agreement, provision in the agreement or party to the agreement.

In mid 2003 the Commission received a number of complaints both from individual importers and freight forwarders, and from various industry bodies, including the Importers Association of Australia, concerning a series of freight rate increases made by the Asia-Australia Discussion Agreement or AADA.

The AADA is a registered agreement amongst 16 shipping lines that participate in the North East Asia - Australia southbound liner trades.  The parties to that agreement have exemptions from certain restrictive trade practices parts of the Trade Practices Act and are legally allowed to discuss collective rate making.

The nature of the complaints received by the Commission prompted it to initiate an investigation into the operations of the AADA.  Such an investigation is not taken lightly and this is only the third of its type since 1995.

What were the results of the ACCC’s  investigations
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The results of the Commission investigations are available in a position paper released on 5 April 2004.  The paper is available on the ACCC’s web site.

In brief, the Commission found that:


AADA was unreasonable in implementing a series of freight rate increases between July 2003 and October 2003 together as well as applying a peak season surcharge


These actions resulted in freight rates for products sourced from East Asia increasing by over 100% in around three months.


The series of increases was unreasonable because the short notice given of the increases did not allow shippers to pass on increases or source supplies from other parts of the world.


Given AADA has an 85% share of the trade there was little opportunity for shippers to change carriers.

The Commission believes from the information available that :


AADA members possess market power from their ability to increase rates and their significant share of the liner trades concerned; and


The benefits of the AADA in the longer term have not been show to outweigh its detrimental impact on competition.

The Commission’s preliminary view, as expressed in the paper, is that grounds exist pursuant to the Act for the Australian Government Minister for Transport and Regional Services to remove the ability of the AADA to collectively discuss and set prices for freight on imports from North East Asia to Australia.

Now the ACCC’s position paper has been released - What next?

When issuing its position paper the Commission invited submissions from interested parties on whether the AADA generally produces tangible benefits, on the findings of the Commission’s investigations, and on the view that certain exemptions provided to the AADA should cease.  The deadline for submissions was 30 April 2004.  Resultant submissions are now being considered by the Commission.

How might AADA be affected?
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If the Minister removed the exemption consistent with the preliminary views expressed by the Commission, the shipping lines with the AADA would not be able to discuss and jointly set freight rates and surcharges.

Such behavior would see them face prosecution for breaches of section 45 of the Act as it relates to price fixing.

However the exemption removal contemplated by the Commission is only partial and the lines could still jointly discuss capacity, scheduling and other operational matters.

While the removal of exemptions would mean shippers could not negotiate rates collectively with AADA they could continue to negotiate rates jointly with the smaller groups of lines in the southbound North East Asia – Australia liner trade which do have the necessary exemptions.

I might add that part X of the Trade Practices Act is scheduled for review again in 2005.  The review will examine both benefits and detriments arising from the current exemption arrangements.  The views of AFIF will be important in this respect.
Since the last review was conducted in 1999 regulators in Europe and the US, and the OECD have openly questioned the public benefits accruing from such price fixing agreements.

5.
Future issues for the ACCC
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In closing I would return to the title of this address and note that it is not easy to predict the influence the regulator in Australia will have on the competition game as it relates to your industry in the next few years.

Transport is a dynamic international industry and businesses compete hard and often play close to the rules.

Both the shipping and aviation industries appear to be entering transitional periods.  Anti-trust immunity for rate fixing between shipping lines certainly appears to be coming under scrutiny.  At the same time increasing liberalisation in the airline industry is being accompanied by a push towards structured alliances featuring fare fixing and schedule coordination.

There will be a number of significant decisions involving transport competition in Australia over the next twelve months, especially the Australian Competition Tribunal’s decision on the proposal for an alliance between Qantas and Air New Zealand and the Commission’s decision on IATA, which will embrace airline tariff coordination.
From the regulator’s perspective there is also the need to cope with imminent changes to competition law arising from a spate of recent reviews.  Some of these changes will directly impact the authorisation process as it relates to restrictive practices conduct and mergers.  

Ultimately, however, it is up to regulator to apply the rules that he is given to the game of the day – just like the rugby referee.  As long as the Brumbies get a fair go this Saturday in the Super 12 final this regulator won’t be complaining.

Thank you for your attention.

I would be delighted now to answer, to the extent I can, any questions you may have in relation to competition matters affecting AFIF, or any other issue relating to the ACCC.  However I must emphasise that I am not in a position to speculate on the likely final outcomes of matters currently before the ACCC or the Australian Competition Tribunal.
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